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LEGAL PROFESSION BILL 2007 
Committee 

Resumed from 9 April. The Deputy Chairman of Committees (Hon Sheila Mills) in the chair; Hon Adele Farina 
(Parliamentary Secretary) in charge of the bill. 

Clause 111: Disclosure obligations — 
Progress was reported after the clause had been partly considered. 

Hon GEORGE CASH: Members are aware that the Legal Practice Act 2003 at section 58 also deals with the 
question of disclosure obligations. Section 58(1) provides — 

If a person engages an incorporated legal practice to provide legal services, each legal practitioner 
director of the practice, and any legal practitioner who provides legal services as an officer or employee 
of the incorporated legal practice, must ensure that a disclosure is made to the person in connection with 
the provision of legal services. 

Penalty: $25 000. 

There are other provisions to section 58 also. The so-called “equivalent section” in the new bill is at clause 111. 
Clause 111(1) provides that — 

This section applies if a person engages an incorporated legal practice to provide services that the 
person might reasonably assume to be legal services, but does not apply if the practice provides only 
legal services in this jurisdiction. 

What constitutes a “reasonable assumption” in respect of legal services? Firstly, it seems to me that to address 
what constitutes “legal services”, a person making that assumption might be incorrect; and, secondly, it is a 
subjective test. I would like the parliamentary secretary to tell me why clause 111(1) is not in the same terms as 
section 58 of the Legal Practice Act 2003 and why we should rely on a subjective test rather than on an objective 
test. 

Hon ADELE FARINA: The government’s position is that the word “reasonably” imports an objective element 
to the test. Therefore, the government does not accept the concerns that a subjective test is being applied. 

Hon GEORGE CASH: Will the parliamentary secretary advise me how the word “reasonably” turns something 
that is subjective into something that is objective? 

Hon ADELE FARINA: I must inform the member that I am operating in the absence of the Solicitor-General 
and counsel because he has been caught up in traffic, but he is on his way. 

Hon George Cash: I am happy to suspend the committee for a few minutes. I do not want you to be put in a 
position where you cannot take advice. That is up to you. 

The DEPUTY CHAIRMAN (Hon Sheila Mills): If the parliamentary secretary agrees, we will suspend the 
committee until the ringing of the bells. 

Sitting suspended from 11.26 to 11.41 am 

Hon ADELE FARINA: Before we took a brief break Hon George Cash asked me to explain why the word 
“reasonably” imports an objective test rather than a subjective test.  

Hon George Cash: Clause 111 is a subjective test; not an objective test. You said it around the wrong way.  

Hon ADELE FARINA: No, I actually said that the question the member asked before we suspended was why, 
in my view, the word “reasonably” imports an objective test rather than a subjective test. The reason is that the 
word “reasonably” imports that it needs to be a view that is shared by reasonable people and not just that 
individual.  

Hon GEORGE CASH: Perhaps the parliamentary secretary can explain to me why current section 58 of the 
Legal Practice Act is not an adequate provision in respect of disclosure obligations. Why is there a need to have 
in this bill the words, for instance in clause 111, “services that the person might reasonably assume to be”? Why 
cannot those words be deleted and we get back to section 58 of the Legal Practice Act, in general terms?  

Hon ADELE FARINA: This provision is to ensure consumer protection of clients of incorporated legal 
practices. Therefore, the government is of the view that it is not appropriate to limit the provisions of the services 
that are obviously legal services. It is reasonable to frame the provision to ensure that the consumer has the 
benefit of broad protection. The onus will still be on the incorporated legal practice to actually advise the client 
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whether the service that is being provided is in fact a legal service, so I do not understand why there should be 
some concern about the wording in this provision.  

Hon GEORGE CASH: Is the parliamentary secretary saying that section 58 does not provide that consumer 
protection that she has alluded to?  

Hon ADELE FARINA: I am informed that the committee that was preparing the model law was of the view 
that the current provision is not as broad as the proposed new provision. Clearly, if there is a dispute about what 
a person might reasonably assume to be a legal service, it will be a matter for determination by a court.  

Hon GEORGE CASH: Surely, that circumstance would exist in section 58.  

Hon ADELE FARINA: If the member was referring to determination by a court, yes that does exist.  

Hon GEORGE CASH: Then what is the public policy that makes clause 111 better than existing section 58?  

Hon ADELE FARINA: I am informed that the intent of the new provision is to actually provide a broader 
coverage, and that the consumer should be entitled to know that the service is being provided by a person who is 
not the legal practitioner.  

Hon GEORGE CASH: The current penalty under section 58 of the Legal Practice Act is $25 000. The 
parliamentary secretary now tells us that clause 111(1) provides broader application, yet the fine is only $10 000. 
Can she explain the public policy for the reduction in the penalty?  

Hon ADELE FARINA: I think this matter has been raised in relation to other provisions. It is a question of 
parity across the states.  

Hon GEORGE CASH: The mere fact of uniformity does not explain why $25 000 is applied under section 58 
and the penalty proposed in clause 111(1) is $10 000. I am interested in the reasons behind it. 

Hon ADELE FARINA: I am informed that the policy committee preparing the model law comprised policy 
officers from all jurisdictions who all argued their position, and this was the position that was agreed as a result 
of that process. I do not know that I am in a position to elaborate on that any further. 

Hon GEORGE CASH: Can the parliamentary secretary tell me whether Western Australia argued that the 
penalty should be $25 000, in keeping with our existing penalty? 

Hon ADELE FARINA: I am informed that in those discussions the state put forward our incorporated legal 
practice provisions as a model. However, the outcome of those discussions was the position as it is presented in 
the bill before us. 

Hon GEORGE CASH: Can the parliamentary secretary explain to me why, in clause 111(1), the words “but 
does not apply if the practice provides only legal services in this jurisdiction” are required in that clause? 

Hon ADELE FARINA: Those words make it clear that the clause applies only to incorporated legal practices 
that provide, in addition to their legal services, services other than legal services, and not to those incorporated 
legal practices that purely and simply provide legal services. 

Hon GEORGE CASH: Given that “legal services” is defined in clause 3 to mean work done, or business 
transacted, in the ordinary course of a legal practice, can the parliamentary secretary explain to me the provision 
of services which would not fall into that category and which one might reasonably believe could be provided? 

Hon ADELE FARINA: I can offer the member one example. An industrial agent employed by an incorporated 
legal practice might provide advice and other services in relation to industrial matters under the authority of 
section 112A of the Industrial Relations Act 1979. These services are not legal services that the act prohibits 
from being provided by a person who is not a legal practitioner. That may be one service that would be provided 
when a client could be confused. 

Hon George Cash: Do you have other examples? 

Hon ADELE FARINA: No, I have only that one, but I am sure there are many others. 

Hon George Cash: Would you think about some other examples? 

Hon ADELE FARINA: I am informed that another example would be an incorporated legal practice that offers 
both legal and accountancy services. 

Hon GEORGE CASH: I am sure there are many examples whereby services other than legal services can be 
provided by an incorporated legal practice. If clause 111(1) is to remain in its present form, the inability of the 
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parliamentary secretary to state those surprises me, given that she has spent some time fighting to ensure that 
there is an objective test on the question of what constitutes legal services. 

Hon ADELE FARINA: I am not sure of the point the member is making. First of all, I repeat that the 
government is of the view that it is an objective test that is being provided by this clause, and I have provided 
two examples. Surely, that is enough to illustrate the intent of the provision. I do not know that the member 
requires me to list 101 examples. 

Hon GEORGE CASH: I can assure the parliamentary secretary that I do not require her to say any more. I 
made a statement at the end indicating that I was very surprised that she could come up with only two examples 
in respect of the issue that we have been discussing for some time. 

Hon GIZ WATSON: I have a question about this clause that is of another nature. As I understand it, the 
provisions in clause 111—indeed, it applies to clause 112 also—are uniform provisions, so they are mandatory. 
The Cross-border Justice Bill 2007, which was recently considered by the house, contemplates that courts 
located in Western Australia will sometimes exercise South Australian law or Northern Territory law, and vice 
versa. As was noted during discussion of that bill, the main impact of the cross-border legislation will be on 
Aboriginal people. The issue is how clauses 111 and 112 will impact on any Aboriginal court officers—that is, 
officers certified under section 48 of the Aboriginal Affairs Planning Authority Act 1972 but who are not legal 
practitioners—who are employed by the Aboriginal Legal Service of Western Australia, which is an 
incorporated association, to provide legal services in the following instances: firstly, in a South Australian or 
Northern Territory court sitting in Western Australia; secondly, in a Western Australian court sitting in South 
Australia or the Northern Territory; and, thirdly, interstate, by video link or audio link, in a cross-border 
proceeding. The answer seems to hinge on the meaning of “jurisdiction” in this context. Clause 3 defines 
“jurisdiction” to mean a state or territory of the commonwealth. Clause 3 is not mandatory, so it can be amended 
to provide for cross-border proceedings, if necessary. I ask for confirmation, for the record, of whether 
disclosure is required in each of the three cases to which I referred. I wonder whether the parliamentary secretary 
can respond to that.  

Hon ADELE FARINA: I am informed that the Aboriginal Legal Service provides only legal services. Because 
it is a model law that we are adopting, there will be comparable provisions to clause 111 in the other jurisdictions 
and, therefore, there will not be a disclosure requirement.  

Hon Giz Watson: Would be? 

Hon ADELE FARINA: Would not. 

Clause put and passed. 

Clauses 112 to 138 put and passed. 

Clause 139: Disclosure obligations — 

Hon GEORGE CASH: Clause 139 deals with the question of disclosure of obligations in respect of 
multidisciplinary partnerships. Subclause (1) reads — 

. . . a person engages a multi-disciplinary partnership to provide services that the person might 
reasonably assume to be legal services. 

This is a very similar clause to clause 111. It is certainly a clause with the same intent in respect of whether a 
person might reasonably assume that the services being provided are legal services. I, firstly, ask the 
parliamentary secretary whether her arguments in respect of clause 111(1) apply in respect of clause 139(1).  

Hon ADELE FARINA: Yes. 

Hon GEORGE CASH: Given the parliamentary secretary’s response, I again state in respect of clause 131 that 
my view, which is supported by those whom I have consulted on this bill, is that a person’s assumption as to 
what constitutes legal services may be incorrect. I again argue that it is a subjective test and that a subjective test 
is inappropriate. However, as the house has considered clause 111(1) and voted on it, and clause 139(1) is in 
similar terms, I just want recorded the position that the opposition takes in respect of this clause. 

Clause put and passed. 

Clauses 140 to 224 put and passed. 

Clause 225: Dealing with trust money: legal costs and unclaimed money — 

Hon ADELE FARINA: There are two amendments standing on the supplementary notice paper in the name of 
the Minister for Child Protection, and on her behalf I move — 
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Page 175, line 15 — To insert after “Part” —  

(other than subsection (3)) 

Page 175, after line 16 — To insert — 

(3) Subsection (1) does not apply in relation to trust money that is held by the person 
under another trust when it is paid into the general trust account or controlled money 
account. 

The proposed amendments will ensure that the trust moneys held by practitioners in their trust account that are 
already the subject of another trust cannot be the subject of a lien for unpaid fees or be applied in payment of a 
practitioner’s account. These amendments have been requested by the Legal Practice Board and the Legal 
Practitioners Complaints Committee in order to provide greater clarity. 

Hon GEORGE CASH: The opposition does not object to these amendments.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 226 put and passed. 

Clause 227: Reporting certain irregularities and suspected irregularities — 

Hon GEORGE CASH: In general terms clause 227(1) requires that a legal practitioner associate of a law 
practice give written notice to the Legal Practice Board as soon as practicable after the legal practitioner 
becomes aware of any irregularity in the law practice trust account or trust ledger, and the intended penalty is a 
fine of $5 000. Clause 227(2) in general terms requires an Australian legal practitioner to give written notice to 
the Legal Practice Board as soon as practicable after the practitioner forms a belief on reasonable grounds of an 
irregularity in connection with the receipt, recording or disbursement of any trust money received by a law 
practice of which the practitioner is not an associate. Again, the penalty proposed is $5 000. 

Under clause 227(3) the validity of these mandatory reporting requirements is not affected and a practitioner is 
not excused from compliance on the ground that giving notice may tend to incriminate the practitioner. Will the 
parliamentary secretary comment on the question of self-incrimination; is that intended? 

Hon ADELE FARINA: The clause provides for the obligation to report, which is imposed even if there may be 
a tendency to incriminate the practitioner in reporting. In brief answer to the member’s question, yes. 

Hon GEORGE CASH: If we go through clause 227, we see that there are no whistleblowing protection 
provisions. As such, the requirement will cause an onus to be put on anybody—that means a junior employee, 
for example—who detects some irregularity. Is that the intention? It seems to me that it would have been 
appropriate to have some whistleblowing provision so that junior employees in particular would have an 
opportunity to make their claim without facing dire consequences, so to speak, that may be inflicted by an 
aggrieved senior lawyer. 

Hon ADELE FARINA: The member is correct—the bill does not contain any provisions to protect 
whistleblowers. The policy position is that any irregularity with the billing of trust accounts is a very serious 
matter that needs to be reported for the protection of the people whose money is held in trust. Therefore, those 
provisions are provided in those terms.  

Hon GEORGE CASH: Is the parliamentary secretary confirming that the provisions will apply to practitioners 
even in their restricted year of practice?  

Hon ADELE FARINA: Yes, they will.  

Clause put and passed. 

Clauses 228 to 250 put and passed. 

Clause 251: Purposes — 
Hon GEORGE CASH: Part 10 of the bill deals with costs disclosure and assessment. Division 1 of this part 
deals with preliminary matters. In particular, clause 251 deals with the purposes of this part. The debate on this 
clause provides me with the opportunity to say that the use of the word “assessment” throughout part 10 of the 
bill is inconsistent with the terminology used in the Legal Practice Act 2003 and, indeed, with the rules of the 
Supreme Court of Western Australia. Why is there no reference in the bill to the term “taxation of costs”, which 
is well known in Western Australia? It certainly does not appear in the bill.  
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Hon ADELE FARINA: The reason for the change is that the meaning of the word “taxation” is not very clear to 
many people. The change to the word “assessment” enables a better understanding of the process that is being 
described and is intended.  

Hon GEORGE CASH: Can the parliamentary secretary say whether the term “taxation of costs” is used in 
other jurisdictions in Australia?  

Hon ADELE FARINA: I understand that the majority of states use the term “assessment”. In Victoria, costs are 
reviewed by the taxing master. In South Australia, they are adjudicated by the Supreme Court.  

Hon GEORGE CASH: Clause 251 is a general clause on costs. I refer the parliamentary secretary to section 
224 of the Legal Practice Act 2003, which deals with the avoidance of costs agreements in certain cases. There 
does not appear to be an equivalent provision in the bill. I make the point that section 224 of the LPA outlines 
the affect on a costs agreement, and the basis on which costs can be charged, in the event that the legal 
practitioner with whom the costs agreement was made dies, becomes incapable of acting or ceases to act within 
the state, or the client with whom the costs agreement is made dies or changes legal practitioner. Why was there 
no need to roll into the bill a provision equivalent to section 224 to deal with the avoidance of costs agreements?  

Hon ADELE FARINA: I understand the reason is that it has become increasingly regular to use costs 
agreements, in which a provision to this effect could be included. Therefore, it was viewed that incorporating in 
the bill a provision equivalent to section 224 of the Legal Practice Act would be unnecessary because of the 
practice of using costs agreements.  

Hon GEORGE CASH: On the same matter, I refer to section 244 of the Legal Practice Act, which is headed 
“Legal practitioner’s costs to be a first charge on the property recovered or preserved”. Why is there not an 
equivalent provision in this bill? The parliamentary secretary would be very aware that legal practitioners in 
Western Australia currently have the opportunity to impose a first charge upon a property to cover their costs, so 
to speak. They are entitled to a prior right of payment out of the property recovered or preserved for any tax 
costs, charges and expenses as between the practitioner and the client for a proceeding. Why is there no need to 
have a similar provision in the Legal Profession Bill 2007?  

Hon ADELE FARINA: My answer is in similar terms to the answer provided to the previous question; that is, 
there is a tendency for costs agreements to be entered into and for provisions to that effect to be included in the 
costs agreements.  

Hon GEORGE CASH: Were any submissions made on rolling section 244 into the bill? The parliamentary 
secretary will be aware that the ability to have a first charge over a client’s property has always been an 
attractive proposition to lawyers in Western Australia. I wonder whether submissions were made on this matter.  

Hon ADELE FARINA: The answer is yes; submissions were received on this provision, certainly from the Law 
Society of WA. I also comment that clause 272 provides that a law practice can take reasonable security from a 
client and can refuse to act for a client who does not provide reasonable security. Therefore, that goes some way 
to deal with the issue that is of concern. 

Clause put and passed. 

Clause 252 put and passed. 

Clause 253: Terms relating to third party payers — 

Hon GEORGE CASH: Clause 253 deals with terms relating to third party payers. Comments made to me 
indicate that the proposed definitions of “third party payer”, “associated third party payer” and “non-associated 
third party payer” appear in their present form to be confusing. It has been pointed out to me that the client is not 
invariably the person who receives the services, and in many instances the payer is someone who receives what 
might be termed a “disservice” from the practitioner acting on behalf of a client. An example of that is, 
obviously, where the lessor or solicitor gives notice of default to a lessee, and then under the terms of a lease the 
lessee is liable for the legal costs in relation to the notice of default. Does the parliamentary secretary have a 
view on that proposition, which is being advanced by some lawyers in Perth?  

Hon ADELE FARINA: It is the case that the terms are complex, but they were inserted in the model law after 
much detailed analysis and discussion. I understand that the states currently using these terms have not 
encountered any difficulties to date. 

Hon GEORGE CASH: I invite the parliamentary secretary to look at both section 228 of the Legal Practice Act 
2003 and clause 253 and tell me how this clause in its current form can be said to be simpler or clearer than the 
very comprehensive provisions in section 228(2) in particular? 
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Hon ADELE FARINA: After a lot of analysis, discussion and consideration, the committee drafting the model 
law came to the view that the form for words as they appear in the Legal Profession Bill before us actually 
provide simplified and clearer terminology, and that was based on the experience of other states. The experience 
in other states is that this level of definition and clarity is required. 

Hon GEORGE CASH: The parliamentary secretary talks about the depth of clarity in clause 253. The clause 
has about the same number of words as section 228 of the Legal Practice Act. Is the parliamentary secretary 
saying that section 228 of the Legal Practice Act is more confusing or less simple than clause 253, because that 
is not the advice I have been given by the people I have spoken to? They are very clear about what section 228 
means; they are unsure of what clause 253 intends to mean. 

Hon ADELE FARINA: What I am definitely not saying is that we can determine the question of clarity based 
on a comparison of the number of words in the two provisions. 

Hon George Cash: I didn’t suggest that; I said as a matter of course they appeared to be about the same size. 

Hon ADELE FARINA: It may be that some practitioners have some concern, and that is normal. These 
practitioners have more experience in dealing with the Legal Practice Act 2003 and feel more comfortable with 
it. However, we are dealing with a model law that is being applied across all Australian jurisdictions. The 
committee that prepared the drafting of that model law clearly came to the view that the words as proposed in 
clause 253 were a more appropriate form of words. 

Hon GEORGE CASH: From what the parliamentary secretary says, it seems implicit that the people on the 
committee from the eastern seaboard continually beat hands down any representations that were made by 
Western Australia because it appears that the propositions advanced by Western Australia certainly were not 
picked up at all. 

Clause put and passed. 

Clauses 254 to 256 put and passed.  

Clause 257: How and where a client first instructs a law practice — 

Hon GEORGE CASH: This clause is in the following terms — 

A client first instructs a law practice in relation to a matter in a particular jurisdiction if the law practice 
first receives instructions from or on behalf of the client in relation to the matter in that jurisdiction, 
whether in person or by post, telephone, fax, email or other form of communication. 

Arguments have been put to me that this clause should be framed in a way that takes into account where a client 
first intends to provide instructions to a law firm. At the moment, as I read it, the clause provides for it to be 
where the practice first receives the instructions.  

There are national law firms operating in Western Australia and I am told that in some cases some national law 
firms send all their faxes automatically through to their central office in the eastern states. The faxes are then 
directed to the responsible person in whichever state is going to handle the matter. In that case, if the client first 
instructs the firm by fax, that would be when it receives the instructions. 

My point is that a fax sent to a Perth firm that is redirected automatically to an eastern states office of that firm 
means that the instructions will be first received in the eastern states, not in Western Australia, when that 
certainly may never have been the intention of the client, who wants to deal with the Perth firm and believes that 
he is instructing the Perth firm. 

Hon ADELE FARINA: Hon George Cash is correct; what is being provided is the base position. It is a base 
position that can be altered by the client entering into an agreement in accordance with the provisions of clause 
256 (2).  

Hon GEORGE CASH: Can the parliamentary secretary explain the public policy behind a rule that provides for 
the provision of instructions—that is the first provision—which is in fact cancelled out because the law will say 
“first received instructions”? What is the public policy in arguing that receipt of instruction should apply rather 
than the location of where the instructions are provided?  

Hon ADELE FARINA: I am informed that the reason for this is that it is a logical position that this should 
apply in this way as it is most reasonable to assume in these circumstances that the instructor resides and carries 
on a business in that location—the person who is doing the instructing—and so it would be reasonable to assume 
that that provision should apply in that way.  

Hon GEORGE CASH: Will the parliamentary secretary acknowledge that the Perth fax number of some law 
firms is transmitted directly to their office in Sydney? 
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Hon ADELE FARINA: Could I just seek clarification from the member: is the member saying in the example 
that he has provided that the fax number to which the instructions are sent is a Perth fax number, and that is 
automatically diverted to an eastern states fax; or is he saying that the instructions are sent to the firm at an 
eastern states fax number?   

Hon GEORGE CASH: As I understand it, it could be either a Perth number or a 1800 number that is used 
nationally by a firm. I respectfully say to the parliamentary secretary that if she were to dial a 1800 number for a 
fax, she would not know where it was because that is an internal matter of the firm in question. It seems logical 
that the jurisdiction in which an instruction is given should be the primary jurisdiction, so to speak, for the 
matters that we are discussing. It seems odd that it should be the place in which the instruction is received, 
recognising that national firms have interesting—although not unique—arrangements about where their faxes go 
to first for consideration before being referred back, in many cases I would have thought, to the place at which 
they first originated. 

Hon ADELE FARINA: The position that was agreed by the committee when it drafted the model bill was, and 
as I indicated previously the intent is, for a uniform position to apply across all jurisdictions so that the 
determinant is the place where the instructions were first received. If the instructions are sent to a fax in Perth, 
the determinant is Perth. If the instructions are sent to a fax in Perth and are automatically diverted to an eastern 
state, the instructions would still have been received initially in Perth under the provisions of the model law. I am 
sorry that I am unable to answer the member’s question about the 1800 number because I am not clear whether 
1800 numbers apply to fax numbers as well as telephone numbers. They probably do but I cannot answer that 
question because I am not clear on that aspect. 

Hon GEORGE CASH: Am I to understand that as long as a client dials a Perth number in respect of the 
instructions, notwithstanding that the instructions are received in another state, the instructions will be deemed to 
have been received in Perth on the basis that the number dialled was a Western Australian number? 

Hon ADELE FARINA: I am informed that the position under the bill is that if the instructions are received at a 
Western Australian fax number or a Western Australian phone number, the instructions are received in the 
Western Australian jurisdiction. 

Hon GEORGE CASH: I am surprised to hear that because it seems to me that the wording of the provision is 
clear. The clause states — 

A client first instructs a law practice in relation to a matter in a particular jurisdiction if the law practice 
first receives instructions from or on behalf of the client in relation to the matter in that jurisdiction — 

These are the important words — 

whether in person or by post, telephone, fax, email or other form of communication. 

I cannot read into that where it says that if a person dials a Western Australian number, it will be deemed to be 
the point of receival. The reason I invite the parliamentary secretary to tell me how her comment is to be read as 
being deemed by the clause is that if an article is published and it becomes the subject of a defamation action, the 
jurisdiction in which the action is taken is the place in which it is received, and not where it was published. The 
instructions could originate in the United States but the receival point could be Western Australia where they are 
published, so to speak. Correct me if I am wrong, but the clause is very clear about where it is intended that the 
instructions be received. I do not understand how the parliamentary secretary can now say that if a person can 
show that a Western Australian number was dialled, the instructions will be deemed to have been received in 
Western Australia when we know they could be received elsewhere. 

Hon ADELE FARINA: I am not an expert on telecommunication systems; therefore, I apologise if I am not 
able to answer this question adequately. I clarify that earlier I did make reference to the instruction being 
provided by phone or fax. I have been informed by my advisers that it would be different if the phone call was 
diverted directly to the eastern states and the call was answered by somebody in the eastern states. In other 
words, the instructions given over the phone would be verbal instructions that would be received in the eastern 
states. It would be different for a fax. I understand that instructions that are faxed would be received at the Perth 
end and then diverted to the eastern states. I may not be in a position to clarify that any further due to my lack of 
knowledge of how telecommunications systems work.  

Hon GEORGE CASH: Am I to understand that it is the government’s intention in clause 257 that if a Western 
Australian client faxes a Western Australian law office—that is, uses a Western Australian number to contact 
and provide instructions to that law office—notwithstanding a diversion, that instruction is understood to be 
received in Perth? I do not agree with the parliamentary secretary that just because a person has dialled a 
number, it is received in Perth—namely, the communication system makes sure it is not received in Perth as it is 
directed to another number. If the parliamentary secretary says that, irrespective of the wording of clause 257, it 



Extract from Hansard 
[COUNCIL - Thursday, 8 May 2008] 

 p2665c-2673a 
Deputy Chairman; Hon Giz Watson; Hon Kim Chance 

 [8] 

is the government’s intention that when somebody faxes a Perth number, it is to be read and understood to be 
received in Perth; therefore, obviously I will advise people who have come to see me in respect of this matter 
accordingly. I would need the parliamentary secretary’s advice on that matter.  

Hon ADELE FARINA: The best advice that I can give to the member is the advice that the Solicitor-General 
provides to me.  

Hon George Cash: Would you be very clear in the advice on what you intend clause 257 to mean so that I can 
transmit that advice to others?  

Hon ADELE FARINA: The Solicitor-General informs me that in the case of faxing instruction to a Perth fax 
number that is then diverted by that law practice to an eastern state’s fax number, on the wording of the 
appropriate provisions in this bill, that first instruction would be received in Perth.  

Hon GEORGE CASH: On the basis of the parliamentary secretary saying that that is the way the government 
intends this clause to be read, I accept what she is saying. I also will seek further advice on it. The parliamentary 
secretary has well and truly cast the Solicitor-General into the middle of the pool. I, perhaps, would not have 
done that. I would have said, “On the advice that has been tendered to me . . .”. Now it is the Solicitor-General 
alone who is providing this advice. It is interesting because I have no doubt that the Solicitor-General is an 
expert in these areas.  

Clause put and passed. 

Clauses 258 to 262 put and passed.  

Clause 263: Exceptions to requirement for disclosure —  
Hon GEORGE CASH: This clause deals with exceptions to the requirement for disclosure. In particular I am 
interested in subparagraphs (i) (ii) and (iii) of clause 263(2)(b). With respect to subparagraph (ii), when must a 
waiver be given?  

Hon ADELE FARINA: Clause 263(2) is to be read as a cumulative number of provisions, because the word 
“and” appears after each subparagraph. Under paragraph (b)(ii), the waiver would need to be within 12 months 
of the last disclosure. 

Hon George Cash: Is that the previous 12 months? 

Hon ADELE FARINA: Yes.  

Hon GEORGE CASH: Is a requirement of clause 263(2)(b)(ii) that there be separate waivers each time a 
disclosure would otherwise be required?  

Hon ADELE FARINA: No.  

Hon GEORGE CASH: In respect of clause 263(2)(b)(iii), would the parliamentary secretary tell me whether it 
is the government’s intention that the test for reasonable grounds be either subjective or objective?  

Hon ADELE FARINA: The word “reasonable” imports an objective test. That is the government’s position. 
The word “reasonable” indicates that it would be a view shared by reasonable people, not just the view of that 
individual.  

Hon GEORGE CASH: I refer to that part of clause 263(2)(b)(iii) that makes reference to the principal of the 
law practice deciding various things on reasonable grounds. Can the parliamentary secretary tell me whether 
there is a requirement for a person to have contemporaneous written evidence of the principal’s decision?  

Hon ADELE FARINA: Clause 263(2)(b) provides that the principal is required to ensure that there is a written 
record. When the time is not specified in the legislation, the Interpretation Act provides that the act or thing be 
done with all convenient speed.  

Hon GEORGE CASH: I will refer to clause 263(2)(c)(vii). It may be, having regard for the time, that I will not 
be able to ask my question. 

Sitting suspended from 1.00 to 2.00 pm 
Progress reported and leave granted to sit again, on motion by Hon Kim Chance (Leader of the House). 
[Continued on page 2681.]  
 


